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Introductory Modules

1. The Everyday Experience of Aging

2. Behavioral Health Partners in Older Adult Behavioral Health

3. Aging Services Partners in Older Adult Behavioral Health 
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Clinical Modules

4. What’s Happening with Gladys?

5. Bill’s Search for Lois

6. Has Anyone Seen George?

7. We Have Another Call About Nell!

8. Behavioral Health Issues and Advance Care Planning
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Module 8 Objectives
• Identify the legal documents and terms 

commonly used for advance care planning. 

• Describe the difference between 
guardianship and conservatorship.

• Discuss ethical issues related to advance 
care planning for older adults with 
behavioral health issues.

• Describe how aging services, primary care, 
and behavioral health providers can work 
together with other providers and family 
members to support older adults with 
behavioral health issues in advance care 
planning.
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Why is it hard to talk about the end of life?
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Why is it hard to talk about the end of life?

• Fear of death

• Historical changes  

• Social and cultural influences

• Denial

• Spiritual beliefs
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Talking about the end of life
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Talking about the end of life

Organizations involved in funding and research on end-of-life care:

• National Institutes of Health (NIH): www.nih.gov/

• Institute of Medicine (IOM): http://iom.nationalacademies.org/

• National Hospice and Palliative Care Organization (NHPCO): www.nhpco.org/

• American Academy of Hospice and Palliative Medicine (AAHPM): 
http://aahpm.org/

• Center to Advance Palliative Care (CAPC): www.capc.org/

• Hospice and Palliative Nurses Association (HPNA): 
http://hpna.advancingexpertcare.org/
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Medicare will pay physicians…
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…to talk with their patients
about end-of-life issues in 
an office visit.



The Conversation Project (TCP)

• Starter Kit

• How to Talk to Your Family 

• How to Talk to Your Doctor
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www.theconversationproject.org

http://www.theconversationproject.org/


Capacity
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Capacity

Capacity is the ability to understand and appreciate the consequences 

of one's actions and to make rational decisions. 

Incapacity is “a condition in which a person’s ability to receive and evaluate 

information effectively or to communicate decisions is impaired to such an 

extent that the person presently lacks the capacity to meet the essential 

requirements for the person’s physical health or safety.”  

(DHS 0756, April 2014)

In Oregon, only a judge can decide whether a person has capacity.
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Capacity

Capacity may vary from one situation to another.

• Medical/health decision making 

• Financial dealings

• Driving a vehicle

• Living arrangements 

• Everyday decision making 
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Competence and capacity

• “Competence” and “capacity” are not interchangeable

• Use varies from state to state

• In Oregon, we use “capacity”
• “Competence” no longer used in Oregon Revised Statutes (ORS 125)
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Capacity

• Professional judgments
• Physician

• Attorney
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Capacity

There are varying levels of 
capacity, and some documents 
require more capacity than others.

The real problem with the issue of 
capacity is that it can be subtle. 
Capacity can also wane and wax.

Antoine Tissot
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Elder Law Attorney, The Dalles



Gladys

Does Gladys have capacity? 

Yes

21



Bill
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Does Bill have capacity? 

Maybe



George
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Does George have capacity? 

Yes



Nell
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Does Nell have capacity? 

Sometimes



Guardianship

• Requires a court proceeding to appoint a guardian

• Person is legally judged to be incapacitated

• Option of last resort

• Guardianship may be limited to areas where a person cannot 
remain independent

• Guardian can manage up to $10,000
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Serving as a guardian

• Courts prefer to appoint a family member as guardian

• Anyone can be a guardian—no professional qualifications

• Oregon has “professional guardians” available for private pay

• Attorneys may serve as guardians

• Barriers: 
• Finding a suitable and willing guardian

• Cost of guardianship services
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Lawyer as guardian

I’m currently a guardian because 
there’s nobody else available. 

I have acted as a guardian in 
several cases, and in each one of 
those cases, there was abuse, and 
I was asked to step in. 

Antoine Tissot
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Elder Law Attorney, The Dalles



Nell

Is Nell able to care for herself and be safe?

Is a guardianship necessary?

How does Nell feel about this?
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Conservatorship

• Court-appointed position to serve a protected person 

• Manages protected person’s money to the benefit of the person

• Annually reports to court 

• Makes financial decisions only

• Does not have power to make personal decisions 
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Nell

Could the ACT team find a rep 
payee for Nell?

Probably
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The Oregon Public Guardian Program

• Oregon Public Guardian Program in early stages of development

• Services will be available to individuals who

• Are at significant risk of abuse, neglect, or self-neglect

• Have no responsible family member or friend to serve 

• Cannot pay privately

• Located in the Oregon Office of the Long-Term Care Ombudsman

• Not currently available as resource

(www.oregon.gov/LTCO/Pages/Oregon-PublicGuardian.aspx)
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Ethical Principles

Respect for autonomy means freedom from control by others, with full 
information and understanding about choices.
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Example:

A physician should present all treatment 
options, including risks and benefits, 
in a way a person can understand and 
make an informed decision, even one not 
in his or her apparent best interest.



Ethical Principles

Non-maleficence means do no harm, or minimize harm in pursuing a 
greater good.
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Example:

A physician should carefully weigh the benefits 
and costs of prescribing sedative medication 
for a person with behavioral health issues. 
Sedatives can be used to control behavior, but 
also can help manage end-of-life symptoms and 
maintain quality of life and dignity at the end.



Beneficence means to do or maximize good by preventing or removing 
what is negative or hurtful.

Ethical Principles
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Example:

When a person is in pain, a physician 
should work quickly to relieve the pain 
as much as possible.



Health care representative

A person appointed to advocate and make medical decisions for 

another person if they cannot act on their own behalf.
• Usually selected by the person to be represented
• Person must have capacity
• A legal guardian would serve in this role, if the person has been deemed 

incapacitated
• At least 18 years old

• May not be a healthcare professional involved in the person’s treatment 
(unless also a relative)

• Hospital / ethics board may appoint a representative  in emergency
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Duties of a health care representative

• Has authority to act only if the person is not able to make or 

communicate decisions about his or her health care

• Legally obligated to make the same decisions that the person would 

have made

• Returns to inactivity if or when the person again has capacity
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Consent to health care services 
by person appointed by hospital

§ 2(a)(A) A hospital may appoint a health care provider who has 

received training in health care ethics, including identification and 
management of conflicts of interest and acting in the best interest of 
the patient, to give informed consent to medically necessary health care 
services on behalf of a patient admitted to the hospital in accordance 
with subsection (3) of this section.

ORS 127.760
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Gladys

Does she have someone to name 
as health care representative? 

Yes

40



Bill

Does he have someone to name as 
a health care representative? 

Yes
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George

Does he have someone to name 
as health representative? 

Not yet
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Nell

Does she have someone to name 
as health care representative?

No
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Legal documents for end-of-life planning 

• Advance directive

• Physician Orders for Life-Sustaining Treatment (POLST)
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Advance directive

• Written legal document with specific instructions about preferences 
for end-of-life care

• Combines health care instructions and the appointment of 
a health care representative 

• Can be personalized

• Can be revoked

Rao and colleagues (2014)
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Advance directive

An advance directive has five parts:

• Part A: Important Information about this advance directive

• Part B: Appointment of health care representative

• Part C: Health care instructions

• Part D: Declaration of witnesses 

• Part E: Acceptance by health care representative
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Advance directive

• Part C: Health care instructions
• Close to death

• Permanently unconscious

• Advanced progressive illness

• Extraordinary suffering

Comfort care and cleanliness will be provided in all of the Part C 
decisions.
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Advance directive

A health care representative is not authorized to make health care 
decisions with respect to 
• convulsive treatment

• psychosurgery

• sterilization

• abortion 

• withholding /withdrawing life-sustaining procedures, unless given authority 
by initialed consent under Part B, paragraph 2 (Life Support)
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Advance directive FAQ

Question: Where can I get an advance directive form?

• Many hospitals and attorneys 

• Purchase online from Oregon Health Decisions 
www.oregonhealthdecisions.org

• Download for free from the National Hospice and Palliative Care 
Organization (NHPCO) website 
www.caringinfo.org/files/public/ad/Oregon.pdf
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http://www.oregonhealthdecisions.org/
http://www.caringinfo.org/files/public/ad/Oregon.pdf


Advance directive FAQ

Question: Will my Oregon advance directive be honored in another 
state?

• Some states do honor advance directives from another state; 

• Some states will honor out-of-state advance directives as long as 
they are similar to the state's own law; and 

• Some states do not have an answer to this question 
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(National Hospice and Palliative Care Organization website) 
www.caringinfo.org/files/public/ad/Oregon.pdf

http://www.caringinfo.org/files/public/ad/Oregon.pdf


What to do with an advance directive

Give copies to
• Health care representative

• Health care providers

• Family, friends

• Faith leaders
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Elder Law Attorney, The Dalles

Advance directive
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…The advance directive is witnessed 

by two individuals who are going to 

state that the person is of sound 

mind, not under undue influence, and 

that’s the check against any abuses. 

Antoine Tissot



Gladys

Does she have an advance directive?

Not sure
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Bill

Does the adult care home provider know 
what his wishes are for the end of life? 

Not sure
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Does he have an advance directive?
Yes



George

Does he have an advance directive?

Not yet
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Nell

Does she have an advance directive?

No
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Physician Orders for Life-Sustaining Treatment
(POLST)

• Near the end of life, has terminal or 
“life-limiting” condition or chronic illness

• Medical order to be followed in a 
health care emergency

• Reflects person’s wishes now, in 
current state of health

• Signed by physician, nurse practitioner, 
or physician assistant following discussion 
with person and/or health care 
representative
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www.polst.org/wp-content/uploads/2013/01/

Printing-POLST.pdf



POLST Section A: 
Cardiopulmonary Resuscitation (CPR) 
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POLST Section B:
Medical Interventions
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POLST Section C:
Artificially Administered Nutrition
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POLST Sections D and E:
Documentation and Signatures

61



POLST Registry

• Registration of POLST forms is required unless the 
“opt out” box is checked

• Oregon POLST Registry is located in Portland at OHSU

• Registry provides 24/7 access to POLST information

• EMTs can get access to registered POLST forms in an 
emergency, and will follow the stated treatment 
preferences

• www.orpolstregistry.org/
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Mission

Our mission is to 
connect emergency 

health care 
professionals with 

their patients’ 
POLST orders to 

facilitate 
compassionate, 

desired health care 
during a crisis…

http://www.orpolstregistry.org/


Bill

Does he need a POLST?

Yes
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Advance directive versus POLST

Advance directive POLST

For anyone 18 and older For persons with serious illness, at any age

Provides instructions for future treatment Provides medical orders for current treatment

Appoints a health care representative A health care representative may be involved

Does not guide emergency medical personnel Guides actions by emergency medical 
personnel (registry)

Guides inpatient treatment decisions 
when available

Guides inpatient treatment decisions
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Palliative care
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Palliative care

• Focus on symptom relief, rather than cure

• Can be combined with curative treatment

• Intent to improve quality of life during a serious illness

• Provided by a team of doctors, nurses, and other specialists

• Palliative medicine team works with a patient’s other doctors

• Takes place in a hospital or through home health
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The hospice team
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• Wide range of structures and personnel

• Available 24 hours, 7 days a week

• Interdisciplinary team

• Provided in patient’s home, residential facility, free standing hospice

• Medicare
• Two 90-day benefit periods

• Unlimited 60-day benefit periods



The hospice team
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With hospice, we take a team approach. 
People may not know that besides the nurse 
and the aide, …we also have social work, we 
have chaplaincy, we have a bereavement 
counselor who can help with emotional  and 
social issues that come up. 

Shelley Reynolds Wacker, RN, BSN



Bill
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Will Bill need hospice care?

Probably



Dementia and pain    
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All of [the hospice staff ] are well versed in 
how to  help with dementia patients, 
because it is so common in our work. 
A lot of people have some form of 
dementia along with whatever their 
hospice diagnosis may be.

Shelley Reynolds Wacker, RN, BSN



Sometimes the caregivers are the ones in 
need of behavioral support from our team. 
Caregiving for someone who’s dying is 
extremely stressful, and we are there to 
support them every step of the way….

Shelley Reynolds Wacker, RN, BSN
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Challenges for family and institutional caregivers
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Family caregiving

• Alzheimer’s and Dementia Caregiver Center

• Family Caregiver Alliance

• National Alliance on Mental Illness (NAMI)

• The Conversation Project (Institute for Healthcare Improvement)
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Additional issues

• Civil (involuntary) commitment (HB 3347)
• Expands definition of a person with a mental illness to include unable to 

provide for basic personal needs that are necessary to avoid serious physical 
harm in the near future, and is not receiving such care as necessary to avoid 
such harm. 

• Oregon’s Death with Dignity Act  (ORS 127.800)

• Psychiatric Advance Directive
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Additional issues

• Civil (involuntary) commitment (HB 3347)

• Oregon’s Death with Dignity Act  (ORS 127.800)
• Person must be capable

• Judgment not impaired by a psychiatric or psychological disorder

• Life expectancy of 6 months or less

• Psychiatric Advance Directive
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Additional issues

• Civil (involuntary) commitment (HB 3347)

• Oregon’s Death with Dignity Act  (ORS 127.800)

• Psychiatric Advance Directive
• Person who currently has capacity clarifies treatment from mental health 

professionals

• Does not directly involve end-of-life planning

• May not be recognized by hospitals or other medical facilities
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Older Adults and Behavioral Health Series 
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